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FEDERAL ELECTION COMMISS
999 E Street, N.W. WJUL ~1 PN 5: ¥,
Washington, D.C. 20463 CEL
A

FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT:
RESPONDENTS:

RELEVANT STATUTES AND :
REGULATIONS

INTERNAL REPORTS CHECKED:
FEDERAL AGENCIES CHECKED:

L  INTRODUCTION

MUR: 6446

DATE COMPLAINT FILED: December 21, 2010
DATE OF NOTIFICATION: December 28, 2010
LAST RESPONSE RECEIVED: March 9, 2010
DATE ACTIVATED: April 8, 2011

EXPIRATION OF BOL: RBarliest October 12, 2015
Latest October 12, 2015

Lynnelle Kummelehne

Congressman Peter DeFazio

DeFazio for Congress and Robert Ackerman, in his
official capacity as treasurer

Coos Bay-North Bend Rotary International Club

2US.C. §4340b)

2US.C.§441b(a)

11 CF.R. § 114.4(cX6)

none

none

This complaint noneems the appearance of Congr&sman Peter DeFazio, a federal

officeholder and federal candidate, at the October members-only meeting of the Rotary Club of

Coos Bay-North Bend, Oregon (“the Club™), a 501(c)(4) corporation, shortly before the 2010

gqneral election. The compl#i'nt states that on “Octaber 12, 2010, Rep. Peter DeFazio was the

special speaker and appeared to be a willing participant at a partisan event/luncheon where he

was sponsored, endorsed, and/or promoted by The Coos Bay-North Bend, OR, Rotary

International Club, with a 501(c)(3) status.” See Complaint at 2. The complaint asserts that the
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Club is a 501(c)(3) organization and that Rep. DeFazio’s appearance before the Club was
campaign-related, and therefore alleges that hosting DeFazio’s appearance was prohibited by the
Internal Revenue Code. See Complaint at 1. While the complaint does not cite any portions of
the Federal Election Campaign Act of 1971, as amended (“the Act”), it generally alleges that the
endorsement and the costs associated with the “endorsement” Club meeting were in-kind
coutributions tb the DeFazio campaign by the Rotary Club.

A review of tite infoxration provided indimces thuzt the Club is not a 501(c)(3)
organization, and therefare Complainant’s abegations regarding limitations, frem whatever
source, on 501(c)(3) organizations do not appear to apply. While 2 U.S.C. § 441b(a) bars all
corporations, such as the Club, from making in-kind contributions to a candidate, corporations
are permitted to endorse candidates to their restricted class, and to host appearances by federal
officeholders. The available information also indicates that the Club did not endorse DeFazio by
means of his appearance, that the Club did not expressly advocate for DeFazio’s re-election, that
DeFazio’s presentation involved a discussion of transportation legislation important to the Coos
Bay-North Bend arca rather than campaign-related topics, and that therefore the appearance did
not generate prohibited in-kind contributions from the Club to DeFazio or DeFazio for Congress
and Robert Ackenman, in his official capacity as treaswmr, (“the Coznmittez.™) We renomment
that the Commission firel np reasen to belicve that the Coos Bay-Nnrth Bend Ratary Club or
DeFazio for Congress and Robert Ackerman, in his official capacity as treasurer, violated the
Federal Election Campaign Act of 1971, as amended (“the Act”™).
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II. FA BACKGROUND

Congressman Peter DeFazio has mmm the congressional district that encompasses
Coos Bay and North Bend, Oregon, from the time of his initial election in 1986. In virtually
identical responses, Rep. DeFazio and the Committee state that DeFazio often speaks at Rotary
meetings throughout his district, and that he has “attended 43 Rotary Club gatherings including
at the Bay Area Rotary in the last 10 years.” See Commitiee Response at 1. DeFazio motes that
the Cluo cantacted his congrensioamal uffice megumding his availability to epeak ini eacly Octobar
2010, that his distriot scheduler confizmed his availsbility with the Club an Octaber 8, 2010, ami
that his presentstion on Qctober 12, 2010 focused an transportation projests, including a six-year
transpartation reauthorization bill DeFazio a.uthored. See DeFazio Response at 1. Local news
coverage of his presentation notes the transportation focus of DeFazio’s remarks. See Erica
Rush, “DeFazio: Timing is everything for Rail Service,” posted on the website of KCBY 11 on
October 12, 2010 (Attachment A to the DeFazio Response.) Rep. DeFazio and the Committee
also state that the Club did not “display Mr. DeFazio’s campaign signs, distribute information
about my candidacy, or treat this as a campaign event,” and the Responses included photos
indicating the lack of campaign materials 4t the event. See Committeu Respanss at 2 and
Attached Pirotes 1-4, (showinn lench takiee, the speaker’s podium, and 2 diwlay nexeen.)

Complainant attended the Club’s roeeting on Oatoher 12, 2010, though accarding ta the
Club’s msponss, she is not a Club member, nor was she a guest of a Ratarian, and the meeting
was not open to the public. See Club Response at 2. It appears that Complainant attended the
meeting because she was concerned about DeFazio’s appearance, as she had previously
contacted the Club’s president, Jim Molitor, regarding her frustration about the Club’s rejection
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of a campaign appearance by a surrogate for Art Robinson, DeFazio’s opponent in the general
election. Complainant states in her complaint that

it is my understanding that The Coos Bay-North Bend Rotary International Club

Boartl had comumitied to share their September 14, 2010 meeting with “The

American Exceptionalism Tour” with renowned Astronaut Scait Carpenter

campaigning for Art Robinson for Congress. ... However, just days before the

scheduled event, President Jim Molitor called and cancelled due to *the Board and

Rotary’s Bi-Laws state they cannot be involved in anything political.’

Complaint at 3-4.

The complaint states generally that there were “several partisan acclamations in support
of Rep. Defazio from the Rotary Board, members and guests dusing the pattisan event,” but
gives no indication of what these “acclamations” were.! See Complaint at 3. The complaint also
acknowledges that “as a sitting Congressman, [Rep. DeFazio] could have spoken ... to ‘share his
expertise on another subject,’ but states Complainant’s perspective that “[t]he whole meeting
was all about Rep. DeFazio! He applauded himself for the great work he’s done and is now
doing and why it is so important for him to continue his progress next term. He clearly implied
‘VOTE FOR ME!"" See Complaint at 3.

Alter leaving the meeting, Complainant wrote a letter to the Club and to Rep. DeFazio

regarding her concerns about his appearauce. See Complaint at 4 and Complaint Attachment 1,

! Complainant asserted in the Complaint that she voice-recorded the meeting, but did not include a recording with
her suhmissinn ot quote from the alleged imsarding in har Camplaint. See Complsing at 5.

2 That letter (and the Complaint to the Commission) appears to rely on information Complainant obtained from a
fact sheet published by the Alliance for Justice, an association of over 100 non-profit organizations involved in
advocating for the rights of various groups. See hitp://www.afj.org/about-afj/, (last visited July 6, 2011.) In the
letter, Complainznt quotes a portion of the Alliance for Jusfice ("AFI™) Fact Sheer (see attached as Attachment 1] on
which her allegatiens rely, iz which the AFJ alvised s mon-profit member organizitions that

A 501(cKX3) mag NOT hest a fedwwul oundidiite’s sppueawce (it is caupaign-reloted
besawuse dnisy so womid provids a bensficlai oppoysiunity for the candidate to asdress the
pdhlic, egusl to ant inddrind onsgribusion, whiak is impermimible fiar a 501(0)(3). The only
exacption o this geanral rule ... is whee the 581(c)(3) is bhsting a candidate detate with
at laast twa candidates and the debate is nonpartisan in nature. (Emphasis in otiginal.)
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“My Letter,” dated October 17, 2010. Subsequently, Complainant filed the complaint in this
matter.’

In response to the Complaint, the Coos Bay-North Bend Rotary Club states that it is not a
501(c)(3) organization, it is in fact a 501(c)(4) organization, and “it is not inconsistent with the
purpose of the ... club ... for a local Rotary club to host a meeting for members during which a
cunently-serving legislator provides information to the membevship on topics that concem the
commnnity, sxnh en tiat stajus of cuwent kzgislative autivities. In doing sp, the ciub dees sot
advocate any particuiar positien, though undar the 801(c)(4) rsies, it may.” See Club Resnonse
at 1-2 and Exhibit 1 (a 1998 letter from Rotary International personnel stating that Rotary
International is a 501(c)(4) organization and the Coos Bay Club has been a member club since
1922.) The Club’s response states that the “October 12, 2010 Club meeting was not open to the
public,” and was a meeting for Club members. See Club Response at 2 and Affidavit of
President James Molitor, attached to the Response as Exhibit 3.

The Club noted that DeFazio’s appearance was not campaign-related, but rather it
focused on a general legisfative update, not on the nl;coming election. Club Response at2. The
Club also notos that, in comrest o the non-partisam officeholder appearance of Rep. DeFazio, it
refused the previounly-requested appreamnce by Art Rebinsmn’c campaiym surrogate, astrossat
Scott Carpenter, “afier leaming of the partisan nature of Mr. Carpantzr’s presentation.” Club
Response at 2. DeFazio’s respanse explicitly denies that the Club endorsed his candidacy.* See

DeFazio response at 1-2.

3 Complairumt originally filed a oomplaint or Novrmber 18, 2010, but that camplaint was impeoper bacawse: it wea
not notarized or swom. After CELA consulted with Complainant, she filed a somewhat different complaint on
December 21, 2010 that met the Commission’s requiremeats.

* Curiously, DeFazio’s campaign’s response argues that the Coos Bay-North Bend Rotary Club is a 501(c)(6)
organization, which is the L.R.S. designation for business leagues and Chambers of Commerce.
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III. LEGAL ANALYSIS

The complaint alleges that the Club made contributions when it allegedly endorsed
DeFazio and when it provided facilities and resources for a campaign-related appearance at the
members’ meeting. It is unlawful for any comomﬁon to make a contribution in connection with
any election to any political office, or for any candidate [or] political committee to knowingly
accept or receive any sorporate contribution. 2 U.S.C. § 481b(a). Further, e=ch disclosuze 1eport
requirad by tke Comnrission shxil disolvsr the totsl amount of all receiptr, inclwding the
identification of each person who makes a cantribution to the reparting autborized somsmittee,
whose contributions have an aggregate value in excess of $200 per election cycle. 2 US.C. l
§ 434(b). Therefore, because the Club is incorporated, if the Club made, and DeFazio and the
Committee accepted, in-kind contributions in connection with the event, each would have
violated 2 U.S.C. § 441b(a) by making and accepting, respectively, the prohibited contributions.
Further, the Committee would have been required to report those contributions pursuant to
2U.S.C. § 434(b). However, the available information indicates that DeFazio’s presentation to
the Club was a permissible officeholder appearance, that the Ciub did not endorse DeFazio |
during his appearance, and therefore DeFazio’s appearance did not generate an impermissible in-
kind corparate contribmtion fram the Club to the DeFazie Conemitde.

With regard to the alleged andorsement, the Cluh and DaFazio deay that the Glub
endorsed DeFazio during his appearance, and the available information appears to support that
assertion. See DeFazio Response at 1-2 and at Attachment A. The Club has also provided
information supporting its representation that it is a 501(c)(4) organization, and therefore is not
restricted by IRS regulations pertaining to 501c(3) corporations. See Club Response at 1 and
Exhibit 1. Even if the Club had endorsed DeFazio, or if there is an inference that there was an
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implicit endorsement through his appearance just prior to the election, the Act and Commission
regulations do not prohibit a corporation such as the Rotary Club from endorsing a candidate
during a candidate appearance before its restricted class, except to the extent that such activity is
foreclosed by provisions of law other than the Act. See 11 C.F.R. §§ 114.2(a)(1) and
114.4(cX6).

A corporation is explicitly allowed to endorse a candidate, communicate that
endorsement te its restricietd clasg, end publicly anhorice thm entorsemenit and the reasens for ft.
11 CF.R. § 114.4(c)(6). Asthe Club appeas to be a mombership organizsticn as definai in
11 CF.R. § 114.1(e), its restricted class would be its members, executive or administrative
personnel, and their families, as set forthin 11 C.F.R. § 114.1(j). The Club’s response indicated
that the monthly member’s meeting was closed to the public, and was a meeting for members to
interact with their sitting Congressman regarding legislative issues, so it appears that the
presentation was made to the Club’s restricted class as required for application of 11 C.F.R.

§ 114.4(c)(6).> Further, 11 C.F.R. § 114.2(c) states that disbursements by corporations for the
election-related activities permitted in 11 C.F.R. § 114.4 “will not cause those activities to be
contributions or expenditures, even when coordinated with any candidate, candidate’s agent, for)
candidese’s auttmrized commitsse...” See 11 C.F.R. § 114.2(c). Therefors, even if the Club had
enderred DeFazio during bis appearanee beforo the Cinb’s rustricted class, it uppesrs that susch
an endorsement would have been permissible under the Commission®s regulatians, and would

not have generated a prohibited corporate contribution to the DeFazio for Congress Committee.

311 C.F.R. § 114.4(c)(6) cautions that 26 U.S.C. § 501(c)(3) organizations should consult the Internal Revenue
Code regarding any restrictions or prohibitions. As available information suggests that the Club is not a 501(cX3)
organization, that caution would not apply to it.
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Separate from the endorsement argument discussed above, the complaint suggests that
the Club made a more general in-kind contribution to the DeFazio Committee by using Club
resources to host his appearance. The complaint states the Club “made a political contribution to
a candidate, Rep. Peter DeFazio. (TIME=CONTRIBUTION=MONEY). ... [The Club] used
facilities for candidate, Rep. Peter DeFazio’s endorsement.” See Complaint at 2. Commission
regulations perinit extensive political communications by & corporation te its restricted class,
wkich the attentdues ol the Club’s mambers® Mng appaared tn be. 11 C.F.R. §-114.3(e)(2).
See discussion or p.7, supra. In fact, a candidate may miiress a corparation’s restricted class at
a meeting and even solicit contributions at the meeting, while the:corporation may bar other
candidates for the same office from the same opportunities. See 11 CF.R. § 1 14.3(c)(2).¢ Thus,
DeFazio’s appearance before the Club’s restricted class was permissible under the Act and did
not generate prohibited corporate contributions, even if DeFazio made his appearance as a
candidate, which the available information indicates was not the case.’

¢ Only if the costs for such communications or appearances exceed $2,000 per election do such costs need to be
reported to the Commission on FEC Form 7. See 11 C.F.R. § 100.134(a).

7 Bven if Complainant’s secondary argument is understood to be an allegation that DeFazio’s appearance was a
public appearance by DeFazio sponsored by the Club, such as appearance by a current officeholder as an
officeholder is permissibte uikder the Act and Camnmisuion regulntions. he Campaign Guids for Corpovations wwsl
Labwr Unions (2087) at p. B} states that a covsomtion may sponsor an appesrance before the public by an
officeholder without generating prohibited corporate contributions under certain circumstances, citing Advisory
Opinions 2004-14, 1999-2, 1096-11 and 1992-6: -

This type of appearancc can occur under the following circumstances: The speaker is
NOT appearing in his capacity as a federal candidate but rather as a current federal officeholder or
as a lecturer, The spoaker may speak about issues of interest to the sponsoring organization,
including legislative issues, but must avoid reference to the campaign. Neither the speuker nor the
corporation or labor evganisation may oxpressly advocate the election or defeat of a clearly
identified candidate. Neither the speaker nor the corporation or labor organization may solicit
contributions befare, during or aftar the ovent. Comuratiens and labor organixstions naed not
provide otker camlidatas with sinsilar opportumities 1o speak becsusa ihe speslier is appearing in
his/asr professianal cepavity rather tham e a caediniaie. The appes:aase may accur at ary time,
even shartly bafore an election, becanse the spealur is appearning in his/ker professional capacity
rather thap as a candidate. (Emphasis in originel, topic headings amitted).
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Therefore, despite the complaint’s general allegations that DeFazio’s appearance at the
Club’s meeting resulted in a contribution, the available information indicates that DeFazio’s
presentation to the Club was a permissible officeholder appearance and did not generate an
impermissible in-kind corporate contribution from the Club to the DeFazio Committee.
Accordingly, we recommend that the Commission find no reason to believe that the Rotary Club
of Coos Bey-North Bond, Oregon, Peter DeFazio, or DeFazio for Congress :nd Rebert
Ackerman, in his official aanacity as treasumr, violated 2 U.S.C. § 441b(a) by permitting Rep.
DeFazio to make a non-campaign-related nfficeholder appearance at the Club’s Octeber 2010
membership meeting, or that DeFazio for Congress and Robert Ackerman, in his official
capacity as treasurer, violated 2 U.S.C. § 434(b) by failing to report a contribution.
IV. RECOMMENDATIONS
1. Find no reason to believe that the Rotary Club of Coos Bay-North Bend, Oregon,
Peter DeFazio, or DeFazio for Congress and Robert Ackerman, in his official
capacity as treasurer, violated 2 U.S.C. § 441b(a);

2. Find no reason ta believe that DeFazie far Congress and Robert Ackerman, in his
official capacity as treasurer, violated 2 U.S.C. § 434(b);

3. Approve the attached Factual and Legal Analyses;
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4. Approve the appropriate letters; and

5. Close the file.

7]7[//

Date / /

Attachments:

1. Alliance for Justice Fact Sheet

&“‘4‘(‘0— C\M(\\ ‘;-\ @c&

Kathleen Guith
Acting Associate General Counsel

Wt DN

10

Peter G. Blumberg
Assistant General Counsel

Attomey
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Election Year Advocacy: Candidate Forums
How can 501(c)(3) organizations keep their issues in the minds of voters during an election year?

501(c)(3) organizations are prohibited from supporting or opposing a candidate or a political party, however there are
many ways public charities can remain on message and involved during an election year. Here are a few guidefines
for hosting events that candidaes vwill alfend.

Under fedamd e i, 501(0%(3) orpemizations mmsy host candidate appearances. A candidate appearance is a forum
where the candidate has an opportunity to speak to the public. These appearances usually provide an oppotlumty for
caraidaies i omfl thelt mvn mescage. The susiipnne for thuss appesraaaas opn e limiee) by the Qeyasingiion. Fas
exampia, m crbanimsen may invile aandidsien {o apaak el lisa'r funiraising aunnie, &t & mazbars-anly meeling, ar at
an mmttmntm pubiisizs to the organizatinn’s supporters,

There are iwp reasons you would invite a candidate to your event: either because they are a candidate or because
they have Somu espurtise that yeu wam ™ share with your autiierce. A different set of rules applies to each situation.

Wine) ynoy iveiie & comnlishian Anseuay of thaikr candiidasy, jesy tho Aoliming oadedimas i mivd:
Eederal Tax Law;

Under Federal Tax Law, 501(c)(3)s may host a candidate forum where the candidate is invited because of their
candidacy, however:

« There must be no indication of support or opposition to the candidate at the event.

< Thereshould be no political fundraising.

° You must c¥er all of the other candidates an opportunity to appear at the event. These appearances do not
have to be at the same time; however, there can be no contextual favoritism. In other words, don't invite one
gat;:hﬁ to yaur somianaree io asawh at 8 5.m. o1t Frisiay sei:angther aomdidabe (0 nmek bt 8 a.m. on

unsimy.

Eederal Election | aw:

If the candidate is & candidate Yor federal office you must afss keep in mind restricflons under Réderal election iaw. A
501(c)(3) may NOY host a federal candidate’s appearance that is campaign-related because doing so would provide a
beneficial opportunity for the candidate to address the public, equal to an in-kind contribution, which is impermissible
for a B01(c)(3). The only exception to this general rule for 501(c)(3) organizations is when the 501(c)(3) is hosting a
candidate debate with at least two candidates and the debate is nonpartisan in nature. FEC regulations permit
501(c)(3)m liamt v nal eniome, Supoes of sujpes Sragiiskes B8 Partins tr civge: sudlidsin veheiids as leny iito
debates hawe at lnast two assiicane present, fhe auest is onbixdad, the nandidaies are given eqis! aRmotturity o
spanis, than is an tabissed owdarator dnrd sudiesnm and mg bias anists ic the pmparailon anz! pasaantation af
questians.

When you Invite a candidate for reasons not assoclated with their candidacy, remember the follawing:
Federnl Tax }aw,

if In'lvlu;yls are being invited fo speak in a capacity outside of their candidacy, there Is no requirement for equal
opportun
Far examwlie, Dr. fanates s the smminr ot your agmnizalian's annual furshaiser. Br. Sarvaise is sm exsert in
early childhood development and pioneered supplemental nutrition programs for schools in your eommunily
Dr. Senator is being asked to speak as a preeminent advocate of changing educational standards to enhance
childhood leaming. Dr. Senator is not being invited due to her position as a Senator even though she is
running for re-election. Therefore, there is no need to extend an invitation fo other candidates.

Tem 0 Individual that they cannot mention their candidacy. Write a letter to the individual detailing the reason your
organization iu invilivg them. Tell Prew it & MRt @ cemdidom event end Sat they cammut myeraion ek candidey. The
memo shoutl &lso state Wt your asganismion ie 8 vymeasiyar 5018)(3) esyaaxation that does not supuusl, o
oppose, candidatas fur afize.

Page b of B
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Do not time this appearance to coincide with an election. The closer you are to an election the more it laaks like you
are inviting the individusd as a candidate versus for some experidse.

If your annual fundraiser is held in May, do not change the event to October. This s too close fo the election and
wouhi give Tas appeammnok that you ane supgorting her caoadicaey.

Eederal Elgclion Law:

Under Federal Election Law, if the federal candidate forum or event is not political in nature, there is no FEC
regulation prohibiting a 501(c)(3) from hosting the avent. It is important howsver for non-political events where a
candidate will appear, for the 501(c)(3) organization to ensure that the candidate is aware thatt is not a campaign
event. The candidate cannot salicit votes or raise meoney, aid no polifical banners, placurds or otiver signs of their
camidacy should s thuplayed.

***Plesnn cyvasult sinte wiexdisn law for rules and restrictions governing 501(c)(3) events involving state candidates.

The infassaation cantainnd in this fact sheet and arw alachroerts is being providag for infarmational nurpases anly and not
as part of an attomey-client relationship. The information is not a substitute for expert lagal, tax, or other professional advice
tailored to your specific circumstances, and may not be relied upon for the purposes of avoiding any penalties that may be
imposed undsr the Internal Revemm Code. The Allisnce for Justice publishes pihin-language guidizs on nonproft advocacy
toptus, offers edusatonin workihope on e lewvs govening the advecacy of nonproiio, ard peswiliow techafoal esdidlames for
nonprofits engaginy in sdvoceoy. For nudiional Mformeion, plesse fod] fus 1 contact the Alissts for Jostivs.

§

—
ALLIANG
11 Dupont Circie, N.W., 2" Floor “iUsTioe 519 17” Street, Sufte 560
Washington, D.C. 20036 www.allianceforjustice.org Oakland, CA 84612
Phone; 202-822-8070 advocacy@afj.org Phone: 510-444-8070
Fax: 202-822-8088 866-NPLOBBY Fax: 510-444-8078
ATTACHMENT. ‘
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